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UNI TED STATES OF AMERI CA
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JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14697
V.

JAMES C. SHORTER

Respondent .
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CPI N ON_AND ORDER

Respondent has appealed fromthe initial decision of
Adm ni strative Law Judge Patrick G Ceraghty, issued on March 17
1997.' The |l aw judge, acting on cross notions for sumary
judgnent, affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 91.7, 91.13(a), and 121.535.7

! The initial decision, and errata, are attached.
2 Section 91.7 provides:
8 91.7 Civil aircraft airworthiness.
(continued.))
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We deny the appeal.

Respondent was pilot-in-conmmand of a January 1, 1996 Boei ng
747-100 Evergreen International Airlines flight from Jeddah,
Saudi Arabia, to Riyahd, and then termnating in Dhahran. There
were three crew on board -- respondent Shorter, his second
officer/flight engineer, Craig Colton, and Arnani Papa, a flight
mechanic. Prior to the flight (on Decenber 27, 1995), the entire
“B” system autopil ot had been placed out of service by use of a
DM placard (and underlying | ogbook entry).?

During the flight to R yahd, autopilot “A” began to exhibit
problens. (In the record, they are ternmed “transient” problens
and are not further described.) Respondent states that, after
consulting with his crew, and after a review of Evergreen's ML’
provi sions and the Decenber 27'" entry, they jointly deterni ned
to “apply power to the ‘B Autopilot for diagnostic purposes.”
Respondent’s Affidavit at paragraph 7. According to respondent

and M. Colton, see Affidavit at § 8, and Respondent’s Exhibit 17

(continued.))
(a) No person may operate a civil aircraft unless it is in
an airworthy condition.

(b) The pilot in command of a civil aircraft is responsible
for determ ning whether that aircraft is in condition for
safe flight. The pilot in command shall discontinue the
flight when unairworthy nmechanical, electrical, or
structural conditions occur.

Sections 91.13(a) and 121.535 prohibit carel ess or reckless
operations. Section 121.535 also sets forth various operational
responsibilities of the pilot in comuand.

3 Deferred Maintenance Item A portion of the | ogbook entry read
“deferred B auto-pilot.” Respondent’s Exhibit 5.

* M ni num Equi pnent Li st.
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(M. Papa did not address this issue directly in his witten
statenment), it functioned normally in all comand nodes that were
selected. The B autopilot was again used on the flight to
Dhahran and, again, it functioned normally. I1d. On the ground
at Dhahran, M. Papa signed the airworthiness release for the B
autopilot. According to M. Papa, although the B autopil ot was
used in flight prior to its airworthiness release, it was not
used “operationally” until after that release. |1d. at paragraph
18 and Exhibit 16 to Respondent’s Affidavit.

W agree with the Adm nistrator that, on the record before
us, she has satisfied her burden of proof. On appeal, respondent
offers two theories to support his action: first, that the B
autopil ot was not used “operationally” on the flights, but was
merely used “diagnostically” or was “functionally tested,” which,
he argues, is not prohibited; and, second, that Evergreen’s
witten procedures not only do not prohibit the action, but
countenance it.

Initially, and before reaching the nerits of respondent’s
appeal, we note that respondent has not in this proceeding
chal l enged the Adm nistrator’s underlying prem se that the
aircraft would be unairworthy if operated as it was.

Respondent’ s appeal raises only the limted theories here
identified, and it is our rejection of those theories that
results in our affirmng the Adm nistrator’s order. Qur decision
shoul d not be read to reflect any independent determ nation of

the airworthiness of an aircraft operated with one autopil ot not
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functioning and the other one placarded, as the record does not

contain sufficient information on this point. See Adm ni strator

v. Copsey, NTSB Order No. EA-3448 (1991) (the test of
airworthiness is whether the aircraft conforns to its type design
or supplenental type design and whether it is in a condition for
saf e operation).

Turning to the matters respondent did raise, we cannot agree
with either of his theories.”

Respondent’s first argunment nmerits little serious
consideration. \Wether “functional testing” is permtted
inflight for MELed itens need not be deci ded, as what occurred
here was much nore than testing. Respondent’s Affidavit does not
state exactly how long the B autopilot was in use, as conpared to
the length of the flights, but his Response to the
Adm nistrator’s Cross Mdtion for Sunmmary Judgnent, at 6, states:

[1]n this fact pattern, Captain Shorter was confronted with

having to fly this airplane on January 2, 1996, for 8 or 9

hours at high altitude where there is a fairly small margin

between a “stick shaker” (stall warning) and hi gh speed
buffet, comonly referred to as the coffin’s corner. Having
to “hand fly” this aircraft for 8 or 9 hours in this

envi ronnent woul d have been fatiguing at best and dangerous

at worst.

This was far nore than “testing.” The B autopilot was used

> Respondent al so appears to raise a reliance argunent: that it
was M. Papa who requested that the B autopil ot be activated to
see if the earlier problens that Ied to the placard could be
duplicated. This argunent is not borne out by the crew
statenents in the record. W have no doubt that no check of the
B system woul d have been done had the A system been operating
properly. In any case, even if M. Papa requested a test, what
occurred was nuch nore. See infra.
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for a considerable length of tinme based on a cockpit analysis of
the earlier wite-up and a cockpit analysis of the B autopilot’s
operation. In short, respondent tried the B autopilot, it
appeared to work properly, and he continued to use it until they
reached Dhahran. Further, he used it on two flight segnments --
first, the remainder of the flight to R yahd, and then after

| anding at Riyahd, for the entire flight from R yahd to Dhahran.

We al so reject respondent’s argunents that are based on the
wor di ng of various manual provisions. The key item on which
respondent relies is a statenent in Evergreen’s B-747 (Operations
Manual discussing MELs, that reads:

DM PLACARDS

DM placards shall be used to identify units, conponents or

systens that are totally inoperative or partially

i noperative and may or may not be used by the flight crew,

dependi ng upon the inoperative conponent.

Respondent’s Exhibit 6. The sane provision is repeated in the
airline’s General Operations Manual. Exhibit 7.

Respondent argues that the DM | anguage cited above all ows
crews to use parts of systens that are working properly. That is
true, to a point. |If the placard only places certain aspects of
a systemout of service, other aspects may be used i ndependently.
But that was not the case here, and it is not reasonable in our
view for respondent to argue that it was. The sinple facts are
these: the B autopilot is a “system” and use of the B autopil ot
was prohibited. The entire B system not nerely sone of its
nodes, was noted in the | ogbook as out of service and was

pl acarded. This defeats respondent’s claimthat the nodes that
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wor ked coul d, according to the above paragraph, still be used.®
Under respondent’s interpretation, the crew could

i ndependently determne that all or parts of a placarded system

are working properly and use them The autopilot systemis a

conpl ex one. \Wether or not it actually should have been

pl acarded in part or in whole is not before us but, once the

pl acard was in place, it should be obvious that it was beyond

respondent’s authority, and properly so, to decide, because an

aut opil ot system seened to work correctly, that it could be

pl aced back in service. |In fact, according to M. Papa’s

statenent, he did not renove the placard and clear the | ogbook

until they were on the ground in Dhahran.” Once on the ground,

M. Papa made a “functional test” (Exhibit 16).® M. Papa’'s

attenpt to termthe use of the B autopilot as “testing” was, in

our view, his recognition that the B autopilot system shoul d not

actually be operated prior to his formal release (which is

intended to reflect all the checks and di agnostics necessary to

determ ne that the autopilot is, in fact, working properly).

® Further, respondent does not argue that he only used certain of
the autopilot’s functions/nodes that were segregated fromthe
rest of the systemto the extent that a reasonabl e person could
concl ude they coul d be operated safely.

" If M. Papa had issued the airworthiness rel ease during the
flight, the issues here would be different. But that case is not
before us. Nor is it explained in the record why he did not

i ssue the rel ease while on the ground at R yahd, the internediate
poi nt .

8 M. Papa’s actions are not at issue in this proceeding and any
di scussion of them should not be taken as a determ nation they
confornmed to the regul ati ons.
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ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The 30-day suspension of respondent’s airman
certificates shall begin 30 days fromthe service date indicated

on this opinion and order.?®

HALL, Chairnman, FRANCI' S, Vice Chairman, and BLACK, Menber of the
Board, concurred in the above opinion and order. HAMMERSCHM DT
and GOGLI A, Members, did not concur. Menber GOG.I A submtted the
attached di ssenting statenent, with which Menber HAMVERSCHM DT
concurr ed.

® For the purpose of this order, respondent nust physically
surrender his certificates to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



